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COURT OF APPEAL JUDGMENT IN ‘R (YA) –v- SECRETARY OF STATE FOR HEALTH 

Summary
The Bad news: The Court of Appeal overturned the High Court decision that a refused asylum-seeker  who has been in the UK a long time is likely to be ordinarily resident in the UK and so is entitled to hospital  treatment free of charge.
The Good news: The Court of Appeal found that the current guidance in relation to the interpretation of ‘urgent’ and ‘immediately necessary’ treatment was too restrictive. This means patients who can no longer argue they are lawfully resident here, may be able to access treatment by arguing they need it because it is urgent or immediately necessary and they are unable to return home at present. (This may be easier in cases of more serious conditions). They are still liable to be charged but treatment cannot be refused if they cannot pay.
The 3 questions considered by the Court: 
1.   Are refused asylum seekers ‘ordinarily resident’ in the UK?  If so, then they cannot be charged for NHS treatment at all.  If not, then they must be charged for treatment. 

2.   Can refused asylum seekers be ‘lawfully resident’ in the UK?  If so, then they could become exempt from charging after 12 months in the UK.

3.   If refused asylum seekers must be charged for treatment then can hospitals withhold treatment until payment is made in advance? If so, then must they withhold that treatment even if a patient cannot (as opposed to will not) pay and cannot return home for the time being? 
The 3 answers, in a nutshell:

1.   No.  Refused asylum seekers cannot be ordinarily resident in the UK because they need to have some kind of positive authorisation to be here.  ‘Temporary admission’ is not enough.  They must have some kind of leave to enter or remain.

2.   No.  See above.

3.   Hospitals can withhold treatment in some circumstances.  But they have discretion to provide treatment without payment in some circumstances as well.  The Dept of Health guidance in relation to immediately necessary, urgent and non-urgent treatment is unlawful, because it does not specify what hospitals should do if a patient cannot pay and cannot return home for the time being.  

What this means in practice
Hospital treatment - Who now gets it for free?
Nobody, unless they have leave to remain in the UK and establish an intention to reside here.  Essentially we are back to a pre-April 2008 situation in terms of charging for treatment.  

It may still be arguable that someone who came here with a valid visa, and then applied to extend it or applied for leave to remain before the visa ran out, is ordinarily resident.  

Who does not get free hospital treatment?

Refused asylum seekers, people who have overstayed their visas, and people who are completely undocumented (i.e.; who have never presented themselves to the immigration authorities or made any application for leave to remain).

Who gets treatment without paying in advance?

If;

1.   Your condition will deteriorate significantly or your prognosis will be affected if you do not get treatment, and; 

2.   You cannot pay for the treatment in advance, and

3.   You cannot return to your country of origin immediately (eg; because you are too sick to fly, or there is no safe route, or you have made a further application for leave to remain in the UK that hasn’t yet been considered)
Then you should get the treatment that you need.  If it is refused or delayed, you should seek legal advice.     

What about paying for the treatment afterwards?

The hospital cannot force you to pay money that you do not have.  Many hospitals threaten to have people deported - these are usually empty threats.  Some threaten to send people to prison if they do not pay – again this is an empty threat. They should consider writing-off the debt. If you have some money then hospitals should agree a repayment plan for as little as £3 per week.  They could take you to Court, but they rarely do, and if they do so then you can defend the case.  The best thing to do is get good debt advice from a Law Centre or CAB. 

GP treatment

Nobody is excluded from GP treatment as a result of their immigration status.  The Dept. of Health have made it clear that they do not think that this case has any bearing on entitlement to primary care.  

GPs have discretion to register or refuse to register patients, regardless of their immigration status, so long as they do not discriminate in so doing.  If their list is open, and they accept a British patient in their catchment area, but refuse to register a foreign national in their catchment area, then they are likely to be acting discriminatorily. 
What happens next?
The Department of Health will have to re-write the guidance in relation to when people should receive treatment if they cannot pay and cannot return home.  It is not clear how long it will take them to do this.  In the meantime the guidance is unlawful so hospitals cannot rely on it to refuse to treat patients.  If they do so then they may be acting unlawfully, and patients should seek legal advice quickly. 

We are considering whether to appeal further to the House of Lords, but if we do then it will take a long time for the case to be heard.  
Adam Hundt

Pierce Glynn
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* The commentary on this case is provided for information only. It is not intended to amount to legal advice to any person on a specific case or matter. You are strongly advised to obtain specific personal advice from a lawyer about your case or matter and not to rely solely on the commentary set out above. 

